"acknowledgement]11 that one of Hollis'   duties was   to advise  miners  of
their rights  under 105(c)   ...  his "high"  level of education"   (slip  op.
at 4),   could equally persuasively lead a disinterested observer  to   the
conclusion  that this miner was,   in truth,   ignorant  of  105 (c),   or perhaps
even  neglectful of  his  duties  as  a union  representative.

More importantly,   acceptance of the majority's  rationale subverts
the burden of  proof allocations  so carefully constructed  in Pasula and
Robinette,  supra,   and their requirement that  the  employer must  justify
disciplinary action.     See  also National Labor Relations  Board  v,
Transportation Management Corp..,   51U.S.L.W.   476   (June 15,   1983).     The
majority's  ready acceptance of the judge's   "inference"  that  Hollis   "knew11
of his  section 105(c)  remedy,   and additional "Inference"  of notice drawn
from an arbitrator's decision such as  this,   thus  impermissibly eases  an
operator's duty to present   the evidence necessary  to establish a non-
discriminatory motive for  any discharge or other  discipline  it  chooses
to impose.

Mere assertion  that this miner "should have  known of his   rights
under  the Act  to file complaints",  supra,   (Dec.   at 4),   is not evidence,
much less substantial evidence.     Although the judge and the majority here
seek to  frame  the issue in  credibility  terms,   there is no escaping   the
fact that this  record is devoid of any evidence Hollis knew of   the
existence of section 105(c),  much less  its   time filing requirements.

I   therefore dissent  from  the majority's holding  that   the   filing
hereunder was untimely, but  concur in the dismissal of  the  complaint.

A.   E,   Lawson,   Commissioner
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